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A&Z and Studio Tosato Attorneys are working together to provide companies solutions with special reference to 

force majeure on international contracts when an international instrument, such as CISG, or a domestic law 

such as PRC, Italian and Spanish Law are applicable.  

Companies are advised to review the provisions of their contracts to determine whether the impact of the coro-

navirus may constitute a force majeure event. Should the affected enterprises be liable for breach of contract? Is 

delayed performance or contract termination allowed? How does force majeure impact on international con-

tracts? What solutions under the PRC, Italian and Spanish Law? Our attorneys examine these questions. 

February 2020 

CORONAVIRUS & FORCE MAJEURE:   

IMPACT ON INTERNATIONAL CONTRACTS  

Andrew Zhang | 张骏律师 

Senior Partner   

azhang@a-zlf.com.cn 

Giulio R. Ippolito  

Attorney at Law 

giulio.ippolito@studiotosato.it  

Natalia del Olmo Guarido  

Attorney at Law 

natalia.delolmo@studiotosato.it   

Mireia Paulo | 包玫兰 

Director of the European-American 

Market and Overseas Investment 

Projects  

mpaulo@a-zlf.com.cn 

Please consider the environment before printing 

mailto:giulio.ippolito@studiotosato.it
mailto:natalia.delolmo@studiotosato.it


 2 

Impact of Travel & Shipping Restrictions 

As a consequence of the spread during the past few 

weeks of the coronavirus (SARS-CoV-2) in China, 

the World Health Organization (“WHO”) announced 

the situation as a “Public Health Emergency of Inter-

national Concern”. Given the global nature of the 

Coronavirus, several cities and regions across China 

have announced travel and shipping restrictions result-

ing in full or partial lockdowns. Besides, many coun-

tries have also closed their borders to arrivals from 

China to contain the spread of the coronavirus. 

These measures are causing enormous concerns to en-

terprises operating in and with China. Under such situ-

ation, many companies may face severe disruptions 

in the production, logistics (both inbound and out-

bound shipments), international services, and other 

aspects of their operations resulting in delays or 

failure to fulfill contractual obligations. Conse-

quently, unplanned and heavy financial burdens affect 

all companies, although SMEs suffer the most. 

 

CCPIT offers force majeure certificates  

China Council for the Promotion of International 

Trade (“CCPIT”) announced on 30 January 2020 

that it would offer force majeure certificates to help 

companies dealing with disputes with foreign trading 

partners arising from epidemic control measures. The 

first coronavirus pneumonia force majeure certificate 

was issued to an auto parts manufacturer in Huzhou 

city, Zhejiang province, on February 2, 2020. The 

force majeure certificate can be applied online (Visit 

website). 

Based on international practice, most international 

contracts contain a force majeure clause, which is a 

clause that relieves a party from its obligations to per-

form the contract in certain extreme circumstances. 

Some contracts specifically include wording such as 

“outbreak of disease”, “earthquake”, “civil emergen-

cy”  or similar in their force majeure clauses. Howev-

er, if the specific event is not explicitly provided for in 

the contract, the party seeking to rely on the force 

majeure provision will need to consider the wording of 

the clause carefully to determine whether any disrup-

tions as a result of the coronavirus might be considered 

a force majeure event. 

If the contract does not provide force majeure pro-

tection, the law governing the contract will dictate 

what constitutes force majeure. Obviously, this may 

vary across each jurisdiction.  

 

Does coronavirus constitute force majeure? 

A force majeure clause generally provides for  what 

happens in case of specified events or incidents be-

yond the control of either party after entering into 

the contract. This generally applies to radical and 

external events that are not due to the fault of either 

party, such as natural disasters, outbreaks of war and 

strikes.  

A force majeure clause can provide for different 

consequences upon a stipulated event in addition to 

the contract termination, such as an extension of time 

for performance, or variation to the contract.  

Whether or not the outbreak of coronavirus will consti-

tute force majeure in a contract, some key ques-

tions must be considered:  

(i) Firstly, it is necessary to check if the event 

(in the case under consideration, the event 

would be the outbreak of an epidemic) is spe-

cifically mentioned as a force majeure event 

in the contract. Even if so, it may still need to 

satisfy other requirements to constitute force 

majeure. If not, it may nevertheless be covered 

under other wording of the clause. 

(ii) Foreseeability: Most contracts exclude 

events that could have reasonably been avoid-

ed or overcome.  

In general, the outbreak of epidemics may not 

be seen as an unforeseeable event, but with 

regard to the coronavirus case, the resulting 

and unprecedented government restrictions 

could differentiate the coronavirus from other 

epidemics. In fact, it is likely that the courts 

would accept that this outbreak and the re-

sponse took to such does not constitute a fore-

seeable contingency so that reasonable steps 

could have been taken by the party affected by 

it.  

Besides that, the recognition by the said 

WHO's declaration of the virus outbreak as a 

Public Health Emergency of International 

Concern is appropriate to show the severity 

and unforeseeable nature of this event.  

Please consider the environment before printing 

http://www.rzccpit.com/
http://www.rzccpit.com/


 3 

(iii) Causation:  It is central to check if corona-

virus in fact "caused" the non-performance. 

The party seeking to rely on force majeure 

must then usually establish that the event has 

prevented or hindered them from the perfor-

mance of the contract. Depending on the exact 

words used in the contract, the affected party 

must demonstrate that performance is legally 

or practically impossible, not just difficult or 

more costly.  

(iv) Mitigation duties: The party claiming 

force majeure relief is usually under a duty to 

show that it has used its reasonable endeavors 

to prevent, or at least mitigate, the effects of 

the force majeure event.  Force majeure relief 

will not often be available to assist the impact 

of events that could have been avoided or miti-

gated. 

(v) Notice requirements: Almost all force 

majeure clauses require that notice be given of 

the force majeure event. If a notice of force 

majeure is to be given, it should be issued in 

line with the provisions of the contract. Failure 

to do so may result in the affected party not 

being able to rely on the force majeure clause 

or claim relief from the impact of the force 

majeure event.  

 (vi) Consequences: The effect of a force 

majeure clause may differ from contract to 

contract. Some clauses operate to suspend ob-

ligations during the period of the applicable 

event, some others give rise to a right to termi-

nate and some others may relieve the non-

performing party of liability.  

 

Force majeure in International Trade  

Article 79 United Nations Convention on Contracts 

for the International Sale of Goods, 1980 (“CISG”), 
provides that a party is exempted from liability for 

damages only if the failure to perform is due, first, to 

an impediment beyond its control and, second, that it 

could not reasonably be expected to have taken the 

impediment into account at the time of the conclusion 

of the contract or to have avoided or overcome it, or its 

consequences.  

CISG will automatically apply where both of the 

contracting parties are based in countries that have 

adopted the CISG (Unless CISG is expressly ex-

cluded by both parties) - or where they choose, as 

their governing law, the laws of a jurisdiction that has 

adopted the CISG.  

Since the outbreak occurred in China, the article of 

force majeure in Chinese law is likely to be applied. 

Because the international trade contract is also the ap-

plicable object of Chinese Contract law, if the par-

ties to the international trade contract choose Chinese 

law, they will then treat the provisions according to the 

Chinese Contract law. 

Other articles to bear in mind that are practically iden-

tical to Article 79 CISG: 

  Article 7.1.7 of the UNIDROIT Principles of 

International Commercial Contracts (UPICC) 

  Article 8:808 of the Principles of European 

Contract Law (PECL)  

  The “ICC Force Majeure Clause 2003” 

 

Force majeure and Hardship 

Force majeure and Hardship are exceptions to the 

basic rule pacta sunt servanda. Hardship, however , 

is based on events not foreseeable at the time of the 

conclusion of the contract that make the performance 

unduly burdensome or devaluate the contract perfor-

mance for the affected party. Besides, the performance 

of the contract is not impossible but merely hindered. 

Many legal systems accept the theory of Hardship, 

for example, Germany, Netherlands, Italy, Greece, 

Portugal, Austria as well as the Scandinavian coun-

tries. English law seems to reject any notion of relief 

for changed circumstances that do not amount to im-

possibility. However, in case of frustration of contract 

- that means where the contract is rendered useless by 

the change of circumstances - an exception is granted 

to this general rule.  

The UPICC and the PECL expressly provide for rules 

in case of a change of circumstances. The CISG does 

not contain a special provision dealing with questions 

of Hardship. Yet, currently, it is more or less unani-

mously accepted in court and arbitral decisions, as 

well as in scholarly writing, that Article 79 does in-

deed cover issues relating to hardship.  

Despite the fact that there is no such concept as hard-

ship in Chinese Contract law, there is a similar clause 

of situation change (Article 26) of the Interpreta-

tion of the Supreme People's Court on Several Issues   
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Concerning Application of the “Contract Law of the 

People's Republic of China”. This clause stipulates 

as follow: where any significant situation change in an 

objective environment has taken place after the for-

mation of a contract which could not have been fore-

seen by the relevant parties at the time of entering into 

the contract and does not belong to any commercial 

risk occasioned by any force majeure cause, rendering 

the continual performance of the contract manifestly 

unfair to the relevant party or impossible to achieve 

the purpose of it. Then, the People's Court shall con-

firm whether the contract is varied or dissolved in ac-

cordance with the principle of justice taking into ac-

count the actual circumstances. However, it should be 

noted that in practice, the People's Court will be very 

careful to apply the situation change, and it is not 

common to terminate the contract on the basis of 

the situation change. 

 

Some solutions in reference to force majeure in the 

PRC Law 

According to Article 117 and 118 of the Contract Law 

of the PRC, force majeure refers to unforeseeable, 

unavoidable and insurmountable objective circum-

stances. Where it is not possible to perform a contract 

due to force majeure, then, depending on the extent of 

the force majeure, the performing party shall be 

partially or wholly excused from liability. Where 

one of the parties is unable to perform the contract due 

to force majeure, the said party must immediately noti-

fy the other party in order  to reduce the potential 

losses sustained by the other party, and the said party 

shall also provide evidence of the force majeure within 

a reasonable time. 

Zang Tiewei, a spokesman for the legislative affairs 

committee of the Standing Committee of the National 

People's Congress (NPC), expressed on February 10, 

2020, that the government has taken measures to pre-

vent and control the outbreak of the Coronavirus to 

protect public health. For the parties unable to perform 

the contract, it is hence understood as an unforeseea-

ble, unavoidable and insurmountable force majeure. 

Mr. Zang’s words reveal the Chinese authorities’ un-

derstanding of whether the outbreak constitutes a force 

majeure event. 

Nevertheless, whether the Coronavirus outbreak event 

constitutes a force majeure event under the specific 

contract still needs to be confirmed in combination 

with relevant facts. For  example, if the prevention 

and control measures taken by the Chinese govern-

ment to contain the epidemic result in no personnel in 

the factory to carry out production, it can be consid-

ered as force majeure. Having said so, to claim force 

majeure just because of the outbreak itself it is not suf-

ficient reason to apply as force majeure. 

Therefore, even if the scope of force majeure has been 

expanded due to this present epidemic, it still needs to 

make a comprehensive judgment about the impact of 

the epidemic on the time and degree of performance of 

the contract. 

Some solutions in reference to force majeure in 

Italian and Spanish Law 

Although the role of applicable law is greatly reduced 

when the terms of the contract are clear and complete, 

the applicable law still may play an important role in 

interpreting the force majeure clause in the contract or 

the force majeure doctrine more generally. 

The doctrine of force majeure originated in civil law 

systems. It applies to the non-performance of a con-

tract, irrespective of whether the contract contains a 

force majeure clause. Nevertheless, there are substan-

tial differences among national laws as to the na-

ture of events that qualify, whether or not extreme 

impracticability is sufficient, and the nature of re-

lief. 

According to both Italian and Spanish Law, the out-

break of coronavirus could constitute “force majeure”. 

 

Italian Law 

Article 1218 of the Civil Code provides that “the debt-

or who does not exactly render due performance is 

liable for damages unless he proves that the non-

performance or delay was due to impossibility of per-

formance for a cause not imputable to him”. Force 

majeure is not specifically mentioned and the central 

concepts are “impossibility” and “cause non imputa-

ble” .   

It is standard doctrine among Italian legal scholars that 

“impossibility” must be absolute and not relative and 

the “cause not imputable” must be an event external 

and beyond the affected party’s control, unforeseeable 

and unavoidable. 
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Italian law also distinguishes between performance 

which has become impossible and performance which 

is possible but burdensome. Where extraordinary and 

unforeseeable events render one party's performance 

under a continuous or periodic contract excessively 

onerous, that party may dissolve the contract unless 

the other party offers to modify the contract in an eq-

uitable manner (Article 1467, Civil Code).  

 

Spanish Law 

Spanish Civil Code contains a specific provision re-

garding force majeure events. Article 1105 states that: 

“outside the cases expressly mentioned in the law, and 

those in which the obligation should require it, no one 

shall be liable for events which cannot be foreseen or 

which, being foreseen, should be inevitable” .  

These conditions are quite strict and it is required that 

the performance is impossible. The Spanish Civil 

Code does not consider the institution of reviewing or 

canceling a contract on the base of the alteration of 

circumstances. However, the Spanish Supreme Court 

normally applies the “rebus sic stantibus doctrine”, 

which is similar in nature to the frustration of contract 

or of its purpose.  

 

Coronavirus event affects your contract: what 

measures might be taken? 

Companies must review the provisions of their con-

tracts to determine whether the impact of the outbreak 

of Coronavirus may constitute a force majeure event 

under a specific contract. It is advisable to confirm 

with knowledgeable attorneys. 

Meanwhile, the following measures might be taken by 

companies suffering from or concerned about poten-

tial business disruption due to Coronavirus epidemic: 

 Assess the impact on the contract perfor-

mance. Coronavirus does not necessarily ex-

empt the whole liabilities for breach of contract 

in most cases. The liability exemption should be 

dealt with differently depending on the extent of 

the event in the specific case and the difficulties 

imposed on the performing parties.  

 Send notice to the counterparty to confirm the 

facts and propose appropriate solutions in case 

the party affected has assessed that it is impos-

sible to fulfill the contract due to the corona-

virus outbreak.  

 Take immediate and effective appropriate miti-

gation steps to prevent the increase in the loss-

es. 

 Obtain information and evidence regarding 

the issue (certificates of force majeure/

announcements issued by the local governments 

or institutions; notices on delay or cancellation 

of transportation; custom declarations, etc.). 

 Proactively negotiate with counterparties. 

 

 

 

 

 

This content is of a general nature only. For 

more information or advice on the above subject 

or analysis of other issues, please contact our 

attorneys. Our Firms remain at your disposal.  

 
Contact Us  A&Z LAW FIRM  

Shanghai HQ Office  

Unit 2001-2002, 20F, Tower 2, Jing An 

Kerry Centre. No.1515 Nanjing Road 

West, Shanghai, 200040, China  

E-mail: info@a-zlf.com.cn 

Phone:  +86-21-5466-5477 

www.a-zlf.com.cn 

■ Roma   ■ Milano  ■ Shanghai  ■ Dalian  ■ Beijing  ■ Wuhan  ■ Tokyo  ■ Brussels  ■ Madrid 

Please consider the environment before printing 

STUDIO LEGALE TOSATO 

Roma HQ Office  

00187 Roma 
Via Sallustiana, 26 

 

E-mail: mail@studiotosate.it 

Phone:  064819419 
 

www.studiotosato.eu  

https://www.studiotosato.eu/

